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680 ; Collingwood v. Illinois, etc., Fuel Co., 125 Iowa 537 ; Small v. Allington, 
etc., Mfg. Co., 94 Me. 551 ; Dixon v. Union Iron Works, 90 Minn. 492; Olsen 
v. Nixon, 61 N. J. L. 671 ; McCosker v. Long Island R. Co., 84 N. Y. 77 ; 
Ohio R., etc., R. Co. v. Edward, m Tenn. 31. There is, also, the quite 
divergent theory that the vice-principal represents the master even when he 
participates in manual labor, and this theory is supported by a considerable 
body of authorities. Shumway v. Walworth & N. Mfg. Co., 98 Mich. 411; 
Berea Stone Co. v. Kraft, 31 Ohio St. 287; Purcell v. Southern R. R. Co., 119 
N. C. 728; Dayharsh v. Hannibal & St. I. R. R. Co., 103 Mo. 570; Northern 
P. R. Co. v. Peterson, 51 Fed. 182; Consol. Kansas City Smelting & Ref'g 
Co. v. Peterson, 8 Kansas App. 316; Brennan v. Berlin Iron Bridge Co., 74 
Conn. 382; /. C. R. R. Co. v. Coleman, 22 Ky. Law Rep. 878; Swift v. Bleise, 
63 Nebr. 739; Texas, etc., R. R. Co. v. Reed, 88 Tex. 439. There is, also, 
the qualification of the general rule given above, which is held by some 
courts, and especially the Illinois courts, to the effect that a master cannot 
be allowed to escape liability when the official and the non-official acts are so 
closely associated that the injury must be regarded as being the result of 
both in combination. Pittsburg Bridge Co. v. Walker, 170 111. 550; Metropoli- 
tan West Side Elev. R. Co. v. Skola, 183 111. 454; Norton Bros. v. Nadebok, 
190 111. 595 ; Slack v. Harris, 200 111. 96 ; C. & E. III. R. R. Co. v. Driscoll, 207 
111. 9 ; Consol. Coal Co. v. Fleischbein, 207 111. 593 ; ///. Southern R. R. Co. v. 
Marshall, 210 111. 562. Labatt, in his work on Master and Servant, criticises 
this qualification as being essentially inconsistent with the general rule itself, 
for the reason that the cases in which the doctrine has been applied, that a 
vice-principal is a mere servant when he is doing a servant's work, all 
presuppose at the very least some general direction respecting the work; 
i. e., this very combination of an official and a non-official act, and that, 
therefore, this distinction as set up by the Illinois courts is an empty one. 

Master and Servant — Place of Work — Fellow Servants — Negligence 
oE Foreman. — While cleaning out a gas main, under orders of a foreman, 
plaintiff was injured by an explosion. The main had been cleaned a number 
of times before. It was provided with valves, which the foreman neglected 
to close, thus causing the injury. Held, it was a reasonably safe place to 
work, and that the foreman and plaintiff were fellow servants and defendant 
could not be held liable for the negligence of the foreman. Tilley v. Rocking- 
ham County Light & Power Co. (1907), — N. H. — , 67 Atl. Rep. 946. 

The court, after deciding that the fact that the gas main had been 
safely cleaned at different times extending over a period of eleven years, 
was sufficient evidence that it was properly constructed, no evidence to the 
contrary having been introduced, takes up the question as to whether the 
foreman's omission - to properly air the pipes was such an act of negligence 
as could be charged to the defendant. Quoting from the case of Hilton v. 
Railroad, 73 N. H. 116, 119, 59 Atl. 625, it says: "The responsibility of the 
master is not determined by the difference in rank between the servant 
injured and the one in fault, or by the fact that the servant guilty of negli- 
gence is a foreman or in control of others, but upon the nature of the act 
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complained of, whether it is an act of service or an attempted performance 
of a nondelegable duty of the master." This is in accord with the theory 
adopted by the majority of the courts and in line with the modern tendency. 
McLaine v. Co., 71 N. H. 294, 52 Atl. 545 ; Moody v. Hamilton Mfg. Co., 159 
Mass. 70, 34 N. E. 185 ; O'Brien v. American Dredging Co., 53 N. J. L. 291 ; 
Salem Stone & Lime Co. v. Chastain, 9 Ind. App. 453; Vitto v. Keogan, 15 
App. Div. 329; Geoghegan v. Atlas Steamship Co., 6 Misc. Rep. 127; Weeks 
v. Scharer, 111 Fed. 330, 335; Peters v. George (1907), C. C. A. 3rd C, 154 
Fed. Rep. 634; Westinghouse v. Callaghan (1907), C. C. A. 8th C, 155 Fed. 
Rep. 397. An examination of these cases, especially the late ones, will show 
that the trend of modern decision is toward the theory that places the deter- 
mination of the relation of servant and vice-principal upon the character of 
the duty owed by the master to the servant. If it is one of the nondelegable 
duties he is charged with the negligence of the person to whom he has 
delegated its performance. See 6 Mich. Law Rev. 181, 264. 

Municipal Corporations — Mandamus — Title to Office. — Eugene 
Schmitz, while mayor of San Francisco, was convicted of a felony by which 
the office became vacant, and the boa"rd of supervisors elected Charles 
Boxton in his place. Both claimed the office and discharged its duties. The 
secretary appointed by Boxton brought mandamus to compel the city auditor 
to approve his claim for salary. Service was made upon Schmitz and his 
secretary. Held, that the title to the office was only incidentally involved, 
and the urgency of the situation was such that mandamus was the only 
adequate remedy. McKannay v. Horton, Auditor (1907), — Cal. — , 91 Pac. 
Rep. 598. 

That mandamus is not the proper action in which to try the title to an 
office is generally conceded, but the courts differ in their application of and 
limitations upon the principle. As a rule, even where there is a clear legal 
right, it will be denied if questions between persons not parties to the 
proceedings must be decided. United States v. Gen'l Land OMce, 72 U. S. 
(5 Wall.) 563; Keeler v. Deo, 117 Mich. 1. In the principal case service 
was made upon Schmitz, and the judgment of the court could not operate 
as an estoppel on either of the claimants to the office of mayor, but the 
practical effect was to finally decide the title between them. And, although 
mandamus has always been held proper when brought by a de facto and de 
jure officer to obtain possession of books or records, it has been denied when 
the result would be to oust a de facto officer. Keeler v. Deo, supra; or the 
question of title was directly and unavoidably in controversy. State v. 
Williams, 25 Minn. 340; or the court would have to go behind a certificate 
of election, State v. Johnson, 35 Fla. 2. But the lack of title must be clear, 
and quo warranto is necessary to try the title of a de facto officer. Lawrence 
v. Hanley, 84 Mich. 399, 404 ; State v. Atlantic City, 52 N. J. L. 332. Nor can 
an officer try his title by bringing mandamus to compel the payment of his 
salary, even though the rival claimant be a party to the suit, for the latter 
has the right to insist that the proper action be used. People v. Board of 
Police Com'rs of Yonkers, 174 N. Y. 450; State v. John, 81 Mo. 13. On the 



